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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 1.  TIME:  9:00   CASE#: MSC16-00512 
CASE NAME: ASCENTIUM VS. SHORTZ 
HEARING ON MOTION FOR SUMMARY JUDGMENT AND/OR ADJUDICATION FILED 
BY ASCENTIUM CAPITAL, LLC 
* TENTATIVE RULING: * 
 

Plaintiff Ascentium Capital, LLC’s motion for summary judgment is granted.  

Defendants Roger W. Shortz, a professional corporation, (“Shortz Corp.”) and Roger W. 

Shortz, M.D. (“Shortz”) did not file oppositions to Plaintiff’s motion. However, summary judgment 

can be granted only if “the papers submitted show that there is no triable issue as to any 

material fact and that the moving party is entitled to a judgment as a matter of law.”  (Code of 

Civil Procedure § 437c(c).) Therefore, when a motion is unopposed, the Court must still review 

the evidence submitted by the moving party to determine if that party is entitled to judgment as a 

matter of law.  

Upon review of the evidence, the Court concludes that summary adjudication of the first 

cause of action (for breach of equipment financing agreement, against both defendants) and the 

second cause of action (for breach of continuing guaranty, against Shortz only) should be 

granted. The declaration of Anthony Campisciano shows that the Shortz Corp entered into an 
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agreement with Plaintiff for a loan that was secured by a laser system. (Campisciano Decl. ¶¶ 5-

6, Exs. 1 & 2; see also responses nos. 1-4 in Alper Decl. Ex. 4.) Shortz signed a personal 

guarantee for the loan. (Campisciano Decl. ¶ 7, Ex. 1.) The defendants stopped monthly 

payments in December 2015 and the current amount owed by defendants is $236,369.93 plus 

$1,390.89 in late charges. (Campisciano Decl. ¶¶ 10-13, Ex. 7.)  

Plaintiff’s third cause of action for claim and delivery is moot, and it is accordingly 

dismissed. “’Claim and delivery is a remedy by which a party with a superior right to a specific 

item of personal property (created, most commonly, by a contractual lien) may recover 

possession of that specific property before judgment.’ (Waffer Intl. Corp. v. Khorsandi (1999) 69 

Cal.App.4th 1261, 1271.)” (Ananda Church of Self-Realization v. Mass. Bay Ins. Co. (2002) 95 

Cal.App.4th 1273, 1281-82.) Although defendants had not turned over possession of the laser 

system when this complaint was filed, Plaintiff admits that it now has possession of the laser 

system. (Campisciano Decl. ¶ 15.) The Court cannot order the defendants to give possession of 

the laser system to Plaintiff since Plaintiff already has possession of that system. In addition, the 

Court cannot rule that Plaintiff has a right to possession of the laser system since it does not 

appear that the defendants presently dispute that point, and plaintiff indeed is preparing to resell 

it. Thus, the cause of action for claim and delivery is dismissed as moot. 

Per the request of Plaintiff, cause of action four for conversion is dismissed.  

The Court’s ruling on this motion disposes of all causes of action in this case and 

therefore, summary judgment should be granted. Judgment shall be entered for Plaintiff 

Ascentium Capital, LLC and against the defendants Roger W. Shortz, a professional 

corporation, and Roger W. Shortz, M.D. in the amount of $237,760.82.  

The Court is granting judgment for the full amount of the monetary debt. However, the 

Court expects that Plaintiff will comply with the applicable laws relating to the disposal of 

collateral under the Commercial Code, as well as with the applicable sections of the 

Enforcement of Judgments Law, and file the appropriate paperwork if the laser system is sold. 

  

 2.  TIME:  9:00   CASE#: MSC16-00902 
CASE NAME: CERUTTI VS. BEAUDET 
HEARING ON MOTION TO/FOR PROTECTIVE ORDER FILED BY MARIEJANE 
BEAUDET 
* TENTATIVE RULING: * 
 
Defendant’s motion for a protective order, to prevent a second deposition of plaintiff, is granted, 
but on the understanding that the Court will allow plaintiff to testify at trial via live video 
transmission. 
 
As was discussed at the hearing on September 1, the Court acknowledges that its prior tentative 
ruling rested in part on the Court’s own misunderstanding of which party was proposed to be 
deposed a second time. 
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As the prior tentative ruling indicated, however, the Court is entirely unimpressed with plaintiff’s 
asserted reasons for why she should be allowed a complete repetition of the deposition of 
plaintiff.  The Court remains of the view that if plaintiff’s counsel failed to secure videotaping of 
the prior deposition of plaintiff, that is plaintiff’s problem, and not an adequate ground for 
allowing plaintiff to redo the entire deposition. 
 
Accordingly, at the hearing last week, the Court approached this as simply a question of 
whether a supplemental deposition should be allowed to explore any intervening factual 
considerations – and in particular, an update as to plaintiff’s current medical condition.  The 
Court expressed some willingness to consider such a limited further deposition, but it had some 
concern about whether the deposition could really be contained as a practical matter to only 
changes in medical condition.  Moreover, it is reasonably inferable that the real reason why 
plaintiff’s counsel wants to retake the deposition is not to update the medical information, but 
rather to generate videotaped testimony that could be used at trial – bearing in mind plaintiff’s 
assertions that plaintiff is elderly (81), not in good health, and resident in France. 
 
In this connection, the possibility was raised that instead of a further deposition, plaintiff might 
be permitted to testify live at trial, via videoconferencing technology.  If so (plaintiff’s counsel 
indicated), there might not be a need for a second deposition.  The Court continued the motion 
for a week and invited both sides to submit briefs (in the form of early cross-motions in limine) 
as to the pros and cons of allowing such live-by-video testimony. 
 
The Court has considered both sides’ arguments. The Court concludes that it will best serve the 
interests of justice, and the truth-finding function of trial, to allow plaintiff to testify (both direct 
and cross) by live video transmission.  Suitable arrangements will have to be made, of course, 
for exhibits to be present in France to the extent that either side wishes to use them in 
examining the witness.  Plaintiff will be responsible for any expense involved.  Of course there 
will have to be consultation between counsel to ensure that the technology is fairly used and no 
tricks are played.  In this connection, the Court notes that these parties have already done this 
exercise once, when plaintiff’s deposition was originally taken by video hookup (though not 
recorded). 
 
The Court has considered defendant’s arguments about the desirability of having all witnesses 
physically present in court for the jury’s direct observation.  There is something to the point.  The 
Court, however, believes that if the equipment is satisfactorily set up and operated, the jury will 
have nearly the same opportunity to observe the witness’s demeanor and manner of testifying.  
Any disadvantage on this point must be balanced against the significant disadvantage to the 
plaintiff herself from having to travel to California. 
 
It may also be observed that as a practical matter, the most likely alternative at this stage to 
allowing plaintiff to testify by live video transmission, would be to present plaintiff’s testimony via 
deposition, whether on video (from a proposed second deposition) or by cold transcript (from the 
first deposition.  While the Court understands why defendant might see that as tactically 
preferable, the Court does not regard it as preferable from the point of view of maximizing the 
truth-finding function of trial. 
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In light of this ruling, the Court understands that plaintiff does not intend to press further for a 
second deposition.  Accordingly, the motion is granted. 

  

 3.  TIME:  9:00   CASE#: MSC16-01522 
CASE NAME: DIRECT CAPITAL VS R. MUGNOLO 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR ALTERNATIVELY SUMMARY 
ADJUDICATION FILED BY DIRECT CAPITAL CORPORATION 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for summary judgment against defendant R. Mugnolo Automotive Consulting 

LLC is granted.  (See Undisputed Material Fact Nos. 1 and 3-14; Declaration re Accounting filed 

8/21/17.)  The court makes no ruling on plaintiff’s motion for summary judgment or in the 

alternative summary adjudication as to defendants Richard Dick Mugnolo or Dana Jean 

Mugnolo.  This case is stayed as to those defendants.  (See Notice of Stay filed 8/21/17.) 

The Court further notes, by way of caution, that any judgment to be entered in this case, 

including delivery of particular property, must be carefully crafted to avoid inclusion of any 

property included in the bankruptcy estates of either of the two defendants in bankruptcy. 

 

  

 4.  TIME:  9:00   CASE#: MSC16-01949 
CASE NAME: RANKIN VS. CHIPOTLE 
HEARING ON MOTION TO/FOR QUASH SUBPOENA FILED BY ATTRICE RANKIN 
* TENTATIVE RULING: * 
 
The motion to quash subpoena has been withdrawn. 
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 5.  TIME:  9:00   CASE#: MSC17-00622 
CASE NAME: SMILEY VS 24 HOUR 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
This CMC was taken off calendar by stipulation, in light of the parties’ agreement to arbitrate. 

  

 6.  TIME:  9:00   CASE#: MSC17-00725 
CASE NAME: R.INSALACO & L.LOMAX VS CONTRA COSTA COUNTY 
HEARING ON DEMURRER TO CROSS COMPLAINT of WONG FILED BY HOPE 
LUTHERAN CHURCH OF WEST CONTRA COSTA 
* TENTATIVE RULING: * 
 
The Court is informed that the parties have met and conferred, and are stipulating to an 
amendment of the cross-complaint. 

  

 7.  TIME:  9:00   CASE#: MSC17-01167 
CASE NAME: JONES VS TZEN-WEN 
HEARING ON MOTION TO/FOR INJUNCTIVE RELIEF FILED BY JEFFREY M. 
JONES, SHANNON B. JONES 
* TENTATIVE RULING: * 
 

Plaintiffs’ motion for a preliminary injunction is denied. 

Discussion 
 
Plaintiffs seek a preliminary injunction ordering defendants to conduct remediation work 

estimated to cost in excess of $250,000 to permanently repair landslides in 2016 and 2017 that 
moved soil from defendants’ land onto plaintiffs’ land, damaging paddocks and a barn. 

 
A preliminary injunction may be granted where an act during litigation would produce 

great or irreparable injury, pecuniary relief would not afford adequate relief, or it would be 
extremely difficult to ascertain the amount of compensation that would afford adequate relief.  
(CCP § 526 (a)(2),(4),(5).) 

 
The court must evaluate two interrelated factors when deciding whether to issue a 

preliminary injunction.  “The first is the likelihood that the plaintiff will prevail on the merits at trial. 
The second is the interim harm that the plaintiff is likely to sustain if the injunction [is] denied as 
compared to the harm that the defendant is likely to suffer if the preliminary injunction [is] 
issued.”  (Cohen v. Board of Supervisors (1985) 40 Cal.3d 277, 286.)  Regarding the former 
factor, plaintiff must establish a “reasonable probability of success on the merits.”   (Jessen v. 
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Keystone Sav. & Loan Ass'n (1983) 142 Cal.App.3d 454, 459.)  “The trial court's determination 
must be guided by a ‘mix’ of the potential-merit and interim-harm factors; the greater the 
plaintiff's showing on one, the less must be shown on the other to support an injunction.”  (Butt 
v. State (1992) 4 Cal.4th 668, 677-678.)  The plaintiff has the burden to prove all elements 
necessary to support issuance of a preliminary injunction.  (O'Connell v. Superior Court (2006) 
141 Cal.App.4th 1452, 1481.) 

 
“Generally, the ruling on an application for a preliminary injunction rests in the sound 

discretion of the trial court....  Where ... the preliminary injunction mandates an affirmative act 
that changes the status quo, [the appellate courts] scrutinize it even more closely for abuse of 
discretion....  A preliminary mandatory injunction is rarely granted, and is subject to stricter 
review on appeal. The granting of a mandatory injunction pending the trial, and before the rights 
of the parties in the subject matter which the injunction is designed to affect have been definitely 
ascertained ... is not permitted except in extreme cases where the right thereto is clearly 
established and it appears that irreparable injury will flow from its refusal.”  (Davenport v. Blue 
Cross of California (1997) 52 Cal.App.4th 435, 450 (internal quotations omitted; emphasis 
added).)    

 
The Court does not consider this to be such a case.  First, plaintiffs’ ultimate success on 

the merits is not clearly established.  All of plaintiffs’ liability theories depend upon proof that, at 
a minimum, defendant failed to exercise due care.  (Lussier v. San Lorenzo Valley Water Dist. 
(1988) 206 Cal.App.3d 92, 101-02 (nuisance); Gallin v. Poulou (1956) 140 Cal.App.2d 638, 643-
45 (trespass).)  While plaintiffs have established that defendants owed them a duty of care (see 
Sprecher v. Adamson Cos. (1981) 30 Cal.3d 358, 363), they have not established that 
defendants breached it.  What constitutes adequate inspection of one’s property depends upon 
the circumstances.  An owner of a self-service grocery store must conduct inspections more 
frequently than the owner of a semi-rural ranch.  (See Ortega v. KMart Corp., 26 Cal.4th 1200, 
1205.)  Plaintiffs have not established how often the owner of a property such as defendants’ 
should inspect remote areas of their 40-plus acres, or whether any inspection defendants 
conducted before February 27, 2017 would have put them on notice that the Arena Slide would 
occur thereafter.  (See Swanberg v. O'Mectin (1984) 157 Cal.App.3d 325, 330, 332 (the owner 
is liable “if, by the exercise of reasonable care, he would have discovered the dangerous 
condition;” “Because we are unaware of any specific date upon which the subject shrubbery first 
became an alleged traffic hazard, we choose not to consider whether the hazard existed at the 
time [of] defendants [last] opportunity to carefully inspect same”.)   

 
Plaintiffs note that Contra Costa County sent defendants a letter dated March 5, 2017.  

However, they exaggerate the letter’s import.  Plaintiffs say the County “issued a letter to 
Defendants directing them to immediately remediate the issue.”  (Opening Memo. at 3:5 
(emphasis added).)  In fact, the letter merely encourages immediate action.  (See Ex. 3 to Jones 
Decl. (“It is therefore necessary that you obtain a geotechnical review of the property … to 
determine what measures may be necessary for you to stabilize and remediate the hillside ...  
[¶]  [We] encourage[] you to immediately take steps to obtain the above requested review and to 
implement appropriate measures ...”.)  The letter does not purport to make a legal finding that 
defendant is liable for all remediation costs or what those costs are. 

 
Plaintiffs argue that “a showing of negligence is not required to establish liability for 
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nuisance,” citing Mattos v. Mattos (1928) 162 Cal.App.2d 41, 42.  However, the rule before 
Sprecher, supra, was that a landowner had no duty to remedy a natural condition of his land.  
Sprecher, a landslide case where an injured party sought to enjoin the encroachment of his 
neighbor’s home into his, changed that rule by allowing an action for negligence.  It did not go 
from a rule of non-liability to one of strict liability, or suggest a party could do so by labeling his 
action as one for nuisance rather than negligence.  Defendants cite a case stating that 
negligence is a minimal requirement even for an action for nuisance in a case like this.  (See 
Lussier, supra, 206 Cal.App.3d at 102 (“We do not intend to suggest, however, that one is 
strictly liable for damages that arise when a natural condition of one's land interferes with 
another's free use and enjoyment of his property. Such a rule would, quite anomalously, equate 
natural conditions with dangerous animals, ultrahazardous activities, or defective products, for 
which strict liability is reserved.  [Citations.]  On the contrary, as we shall explain, where injury is 
allegedly caused by a natural condition, the imposition of liability on a nuisance theory, as a 
practical matter, requires a finding that there was negligence in dealing with it.”)  One of the 
cases that plaintiffs cite in this connection essentially agrees with this.  (See Contra Costa 
County v. Pinole Point Properties, LLC (2015) 235 Cal.App.4th 914, 934 (“the civil law rule of 
reasonable conduct rather than traditional principles of nuisance or negligence law applies…. 
‘The test is whether, under all the circumstances, the upper landowner's conduct was 
reasonable.’”).)  The other, Mattos, supra, which held to the contrary, dealt with the specific case 
of some trees that fell on plaintiff’s land.  The abatement order there came after a trial, not on a 
motion for a preliminary injunction, and the remedy awarded was an order to remove the trees, 
not to make permanent changes to the land on which the trees were located before they fell.  
Plaintiffs are asking for more than an order for defendants to remove the dirt that came onto 
their land as a result of the landslide.  They are also asking for an order before trial on the merits 
directing defendants to make permanent, costly changes to their land to ensure no further 
landslides occur. 
 

Plaintiffs do not seriously attempt to establish a case for negligence.  Their moving 
papers contain only one declaration, from Ms. Jones, who does not purport to have any 
geological expertise and who points to no particular act or omission of defendants as 
constituting negligence. 
 

Second, that the balance of harms favors plaintiffs is not clearly established either.  
Defendants have presented evidence that the rains of 2016-17 were historic and may not be 
repeated in 2017; plaintiffs have already made some repairs that may prevent a repeat of the 
Arena Slide that seems to be their greatest concern; and defendant intends to conduct 
winterization measures to alleviate the threat of significant slides in 2017.  (Myers Decl., ¶¶ 11-
15, 17, 19-21.)  In opposition to this, all plaintiffs persuasively present is evidence that dirt 
continued to flow onto their property until the end of March 2017 and that they are concerned 
the slides may recur when rain resumes in the fall of 2017.  (Jones Decl., ¶¶ 9, 11.)    

 
There are a number of glaring holes in plaintiffs’ evidence and arguments for preliminary 

relief, speaking very directly to issues of the balance of harms and the feasibility of the 
requested relief. 

 Plaintiffs offer no evidence as to the likelihood that there will in fact be any further 
damage to their properties from further slide activity.  They argue as though it 
were obviously true that, because there were slides in the winter of 2016-17, 
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there will of course be more slides in 2017-18.  No evidence supports the 
inference. 

 Plaintiffs present a few pages of maps and charts from their geological 
consultant, which their sole declarant on their opening papers (a layperson) 
identifies as constituting their proposed remediation plan.  But there is no 
testimony from their consultant or anyone else explaining exactly how this plan is 
to be carried out, nor how certain it is to succeed.  Nor is there any discussion of 
what alternatives might be available. 

 Plaintiffs also say nothing about the expected time line for this plan.  They point 
out that the rains are likely to commence in October.  But it is now a week into 
September.  Even if the Court were to grant the proposed preliminary injunction, 
could the work realistically be done (including obtaining necessary permits) in 
time to do any good?  Nothing in plaintiffs’ papers says anything about that, and it 
seems dubious to a lay Judge on its face. 

 There is also not a word as to either the expected cost of the remedial plan 
(either in general or on the proposed time line).  Nor is there any attempt to 
estimate the probable (or even potential) cost of the damage that might be 
caused by further slides if they occur.  If (hypothetically) the remediation will cost 
a quarter-million dollars, and repairing the probable damage to plaintiffs’ barns 
and paddock would cost (say) some tens of thousands, where’s the equity in 
requiring the remediation? 

 Plaintiffs say nothing about offering a bond or any other assurance to defendants 
to make them whole if they are required to fund this remediation plan, and it turns 
out that plaintiffs do not establish liability in the case. 

 
The preliminary injunction being sought here also calls on the Court to act as its own 

expert in geological mediation.  Given the dearth of proffered expert evidence about what 
remediation steps are necessary or prudent, the Court would be in no good position to dictate 
the details of what work is to be done or to supervise its performance. 

 
Further, in general, injunctions will rarely be granted where a suit for damages provides 

an adequate remedy.  (Thayer Plymouth Center, Inc. v. Chrysler Motors Corp. (1967) 255 
Cal.App.2d 300, 306; see Code of Civil Procedure § 536 (a)(4),(5); 2 Weil & Brown, California 
Practice Guide; Civil Procedure Before Trial, § 9:504, p. 9(II)-3.)  Plaintiffs have not clearly 
established that damages will be an inadequate remedy for any further damage plaintiffs may 
suffer in the next rainy season.  Assuming that it may turn out to be necessary to spend money 
to prevent or repair further damage to plaintiffs’ barn or other properties, there is no obvious 
reason why damages for such expenditures would not suffice as a remedy. 

 
Plaintiffs cite several cases where injunctions were appropriate.  (See Reply Brief at 

5:19-27.)  None, however, involved preliminary, mandatory injunctions.  All involved injunctions 
granted or denied after a full trial on the merits. 

 
For all of these reasons, the motion is denied. 
 
Evidence Rulings 
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The following rulings are made for purposes of this motion only. 
 
Defendants’ unopposed request for judicial notice is granted. 
 
Plaintiffs’ Objections: 

 1 – Sustained (lack of personal knowledge) 
 2 – Sustained (lack of personal knowledge) 
 3 – Sustained (lack of foundation; lack of authentication) 
 4 – Sustained (lack of foundation; lack of personal knowledge) 
 5 – Sustained (lack of foundation; lack of personal knowledge) 
 6 – Sustained (lack of personal knowledge) 
 7 – Sustained (lack of foundation) 
 8 – Sustained (lack of personal knowledge) 
 9 – Sustained (lack of personal knowledge; lack of foundation) 
 10 – Sustained (lack of personal knowledge) 
 11 – Sustained (lack of personal knowledge) 
 12 – Sustained (lack of personal knowledge) 
 13 – Sustained (lack of personal knowledge) 
 14 – Overruled. 
 15 – Overruled. 
 16 – Overruled. 
 17 – Overruled. 
 18 – Overruled. 
 19 – Overruled. 
 20 – Overruled. 
 21 – Overruled. 
 22 – Overruled. 
 23 – Overruled. 
 24 – Overruled. 
 25 – Overruled. 
 26 – Overruled. 
 27 – Overruled. 
 28 – Overruled. 
  
 Evidence submitted with plaintiffs’ Reply Brief 
 
 The court has considered very little of the evidence submitted with plaintiffs’ Reply Brief.  
(It has, however, considered the James Declaration filed 8/31/17 and thus makes its ruling 
understanding that the opinions of defendants’ expert, Myers, are disputed.)  “The general rule 
of motion practice ... is that new evidence is not permitted with reply papers.  ‘[T]he inclusion of 
additional evidentiary matter with the reply should only be allowed in the exceptional case . . .  
(Jay v. Mahaffey (2013) 218 Cal.App.4th 1522, 1537-1538.) 
 
 The Court also notes that the Declaration of Shannon Jones does not comply with CRC 
3.1110(f) and Local Rule 3.42 concerning tabbing of exhibits.  Counsel is directed to review 
these rules and comply with them as to any future filings.  Failure to do so may result in rejection 
or disregard of nonconforming papers. 
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 8.  TIME:  9:00   CASE#: MSL15-03669 
CASE NAME: WHITE & WHITELY VS LOVIN 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS FILED BY 
WHITE & WHITELY GROUP, LLC 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for judgment on the pleadings is granted. 

  

 9.  TIME:  9:00   CASE#: MSL16-02238 
CASE NAME: PYOD VS. KANTABADOUNO 
HEARING ON MOTION TO/FOR ENFORCE SETTLEMENT FILED BY PYOD LLC 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to enforce the settlement agreement, and enter judgment thereon, is granted. 

  

10.  TIME:  9:00   CASE#: MSN17-0889 
CASE NAME: PENNINGTON VS WITTEK 
HEARING ON PETITION TO/FOR CONFIRM ARBITRATION FILED BY DALE 
PENNINGTON 
* TENTATIVE RULING: * 
 
The unopposed petition to confirm arbitration award is granted.  Judgment may be entered 
pursuant to the award. 
 
The Court discloses that the Judge formerly practiced law with Mr. Raber, working with him on 
several matters.  This will not affect the Court’s impartiality in any way. 
 

  

11.  TIME:  9:01   CASE#: MSC16-01482 
CASE NAME: DAVIS VS OAKLEY UNION ELEMENTA 
HEARING ON MOTION TO/FOR STAY OF PROCEEDINGS FILED BY JEANINE 
DAVIS 
* TENTATIVE RULING: * 
 
 Plaintiff Jeanine Davis’ motion to stay proceedings is granted in part. 

 The parties devote some effort to debating what is or isn’t known about the status of a 
criminal case – something that both sides surely know or can easily find out.  The Court, on its 
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own motion, takes judicial notice that a felony case is pending against plaintiff, with an 
arraignment calendared for November 12. 

 Both parties agree on the law.  Upon a motion for stay pending resolution of a parallel 
criminal matter, a court should consider “the extent to which the moving party’s Fifth 
Amendment rights are implicated.”  See Keating v. Office of Thrift Supervision (9th Cir. 1995) 45 
F.3d 322, 324; Avant! Corp. v. Superior Court (2000) 79 Cal.App.4th 876, 885.  In addition, the 
court should generally consider the following factors: (1) the interest and potential prejudice to 
the party opposing the stay; (2) the burden imposed on the moving party by any particular 
aspect of the proceedings; (3) judicial efficiency; (4) the interests of persons not parties to the 
civil litigation, and (5) the interest of the public in the pending civil and criminal litigation.  See 
Keating, 45 F.3d at 325; Avant!, 79 Cal.App.4th at 885.   

 Pacers, Inc. v. Superior Court (1984) 162 Cal.App.3d 686, is instructive as to these 
factors.  In that case, real parties in interest went to the Pacers bar as undercover DEA agents.  
A fight erupted between real parties and petitioners, Pacers’ employees.  San Diego police 
arrived and arrested real parties.  

 Real parties sued Pacers and its employees for assault and battery.  The U.S. Attorney 
sought indictments against the individual petitioners for criminal assault and battery.  The 
federal grand jury refused to issue indictments, but the U.S. Attorney maintained an “open file” 
on the case.  Id. at 688. 

 Real parties also filed a civil action.  At petitioner’s depositions in the civil action, they 
asserted their Fifth Amendment privileges against self-incrimination due to the threatened 
criminal proceedings.  Real parties asked the superior court for an order granting immunity to 
petitioners so that they could testify, but the U.S. Attorney, and Attorney General, and the 
District Attorney each objected.  The court denied real parties’ request.  Id. at 688.  Real parties 
then asked the superior court for an order prohibiting petitioners from testifying at trial because 
they failed to answer deposition questions.  The court granted real parties’ request.  Petitioners 
sought a writ of mandate compelling the trial court to set aside its order prohibiting them from 
testifying at trial and compelling the court to stay their depositions.  Id. at 688. 

 The Court of Appeal granted the writ.  It concluded that the superior court abused its 
discretion in failing to fashion a remedy accommodating the interests of both petitioners and real 
parties.  The Court explained: 

We are not confronted here with a party who willfully deprives his adversary of 
information or whose use of obstructive tactics in discovery subjects the 
adversary to unfair surprise at trial.  Although the court may make any order 
“which justice requires to protect the party or witness from annoyance, 
embarrassment, or oppression, the court may not impose sanctions designed to 
punish even a party violating a discovery order.  Where, as here, a defendant’s 
silence is constitutionally guaranteed, the court should weigh the parties’ 
competing interests with a view towards accommodating the interests of both 
parties, if possible.  An order staying discovery until expiration of the criminal 
statute of limitations would allow real parties to prepare their lawsuit while 
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alleviating petitioners’ difficult choice between defending either the civil or 
criminal case. 

Id. at 689-690 (emphasis added). 

 An accommodation of the interest of both parties is possible here.  The case will be 
stayed in part, particularly as to any discovery sought from Davis herself, whether depositions, 
interrogatories or document requests.  It will also be stayed as to any proceedings where 
Plaintiff would be expected to offer evidence in opposition, such as a motion for summary 
judgment or summary adjudication.  The District’s proposal to the contrary appears to be that it 
can proceed with its discovery, and Plaintiff can simply assert her Fifth Amendment right as she 
sees fit, question by question.  This is an entirely inefficient and unworkable solution.  It wastes 
both sides’ time, and is very likely to involve the Court in adjudicating Fifth Amendment 
questions that will turn out to be needless once the criminal case is over. 

 On the other hand, the Court sees little reason why both sides cannot proceed with other 
aspects of the case, such as discovery that either party might wish to direct to third parties, or 
plaintiff’s own discovery directed to the District.  Such proceedings do not require plaintiff to 
answer any questions or provide any information, and hence they do not appear likely to 
implicate any Fifth Amendment issues.  The principal argument against proceeding on such 
other aspects of the case is that they may turn out to have been needless.  If the criminal case 
results in a conviction by guilty plea or verdict, it will effectively resolve liability on the cross-
complaint, and any discovery concerning such liability issues may turn out to be wasted effort 
and money.  But that is a consideration for the parties themselves to think about in deciding how 
much effort they wish to put into this case while the criminal case is pending.  In light of the 
District’s objection to the stay, the Court will not try to force economy onto the parties to the 
extent that the Fifth Amendment is not implicated. 

 The other factors to be considered under Keating and Avant! follow this same analysis.  
The District is not stymied by delay by being allowed to take some limited third party discovery, 

and Plaintiff’s paramount Fifth Amendment rights are not impaired. 

  

12.  TIME:  9:01   CASE#: MSC17-00952 
CASE NAME: DIRECT CAPITAL VS TRIPATHI 
HEARING ON APPLICATION & HEARING FOR RIGHT TO ATTACH ORDER (FILED BY 
DIRECT CAPITAL CORP) 
* TENTATIVE RULING: * 
 
The application for a writ of attachment is continued to September 15, 2017.  The Court had 
assumed that this might be effectively moot because plaintiff has a default package before the 
Court.  Plaintiff, however, has belatedly informed the Court that it wants to proceed with the 
attachment because defendant has a motion on file for relief from default. 
 
At plaintiff’s suggestion, the Court vacates the CMC set for October 4.  A further CMC can be 
set, if necessary, in connection with the defendant’s pending motion. 
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13.  TIME:  9:01   CASE#: MSL16-00429 
CASE NAME: SUNLAN VS. GREEN 
HEARING ON MOTION TO/FOR ORDER TO DEEM MATTERS ADMITTED FILED BY 
SUNLAN-062804, LLC, 
* TENTATIVE RULING: * 
 
The motion to deem matters admitted is granted.  The matters requested in the Plaintiff’s First 

Set of Requests for Admissions (served March 8, 2017) are deemed admitted.  Plaintiff’s 

counsel must lodge a proposed order with a declaration confirming that no responses were 

served prior to the hearing.  No sanctions are awarded. 

In the event that defendant has served responses prior to the hearing, no matters will be 

deemed admitted.  No sanctions are requested. 

The Court also notes that the motion papers do not comply with CRC 3.1110(f) and Local Rule 

3.42 concerning tabbing of exhibits.  Counsel is directed to review these rules and comply with 

them as to any future filings.  Failure to do so may result in rejection or disregard of 

nonconforming papers. 

 

  

14.  TIME:  9:01   CASE#: MSL16-02488 
CASE NAME: TWO JINN VS GODFREY; ET AL 
HEARING ON MOTION TO/FOR ORDER COMPELLING ANSWERS FILED BY TWO 
JINN, INC. 
* TENTATIVE RULING: * 
 
The motion to compel responses to interrogatories is denied.  A prior version of this motion was 
denied on May 26, 2017.  The ruling noted several deficiencies in the motion papers, including 
that it improperly combined what should be two separate motions.  The Court stated that the 
moving party could refile one or both motions within two weeks.  The present motion, however, 
was not filed until June 22, well after the deadline.  The motion has therefore been waived.  
Further, the present motion continues to combine the same two substantive motions in exactly 
the way that was stated to be improper in the May 26 ruling. 
 

  

15.  TIME:  9:01   CASE#: MSL16-03189 
CASE NAME: MIDLAND VS. BENSON 
HEARING ON MOTION TO/FOR ENTRY OF JUDGMENT FILED BY MIDLAND 
FUNDING LLC 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to enforce the settlement agreement, and enter judgment thereon, is granted. 
 
The Court also notes that the motion papers do not comply with CRC 3.1110(f) and Local Rule 

3.42 concerning tabbing of exhibits.  Counsel is directed to review these rules and comply with 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   09/08/17 

 
 

- 14 - 

them as to any future filings.  Failure to do so may result in rejection or disregard of 

nonconforming papers. 

  

16.  TIME: 10:30   CASE#: MSC12-02083 
CASE NAME: ST. MARK VS SAINT MARK 
ISSUE CONFERENCE 
* TENTATIVE RULING: * 
 
Parties and attorneys must appear.  A settlement mentor will be present.  In the event that the 
case does not settle, the Court and counsel will discuss how the case should proceed. 

  

17.  TIME: 10:30   CASE#: MSC13-00258 
CASE NAME: ST. MARK AT BETHEL MISSIONARY 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Parties and attorneys must appear.  A settlement mentor will be present.  In the event that the 
case does not settle, the Court and counsel will discuss how the case should proceed. 

 

18.  TIME: 9:02   CASE#: MSC14-01790 
CASE NAME: PETER CONEY VS KELLY DOSSA  
HEARING ON MOTION TO/FOR LEAVE TO FILE A THIRD AMENDED COMPLAINT FILED 
BY PETER CONEY, ANN CONEY 
* TENTATIVE RULING: * 
 
Defendants present what they characterize as a request for clarification of the Court’s August 25 
ruling with respect to the cutoff for expert depositions.  Defendants’ filing does not make it 
entirely clear to the Court just what the dispute is; but it does not appear that the problem arises 
from any lack of clarity in the prior ruling.  Rather, it appears that defendants propose to modify 
the deadlines that would otherwise apply under that ruling, though the Court does not perfectly 
understand what modification exactly is proposed.  If some modification is in order and cannot 
be agreed between the parties, defendants can move for it in regular course.  In any event, the 
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Court notes that the cutoffs under the Court’s prior ruling are keyed to the eventual trial date, 
which has not yet been set. 
 
Accordingly, the Court declines action at this time on the “request for clarification”. 
 

 

 


